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In one way or another, these three important new books chronicle the 
dynamic development of the theory and practice of mediation in the United 
States. Mediation, in a relatively brief span of time, has evolved from a 
bold, innovative chaUenge to conventional methods of decision making and 
dispute resolution to a more professionalized and institutionalized practice, 
one that is the subject of an ever-increasing number of scholarly books and 
articles. 

With the myriad of voices represented here (two of these books are 
edited volumes of essays or profiles, so many views of mediation are pre- 
sented), it might be surprising that a single question weaves its way through 
the great varieties of stories and analyses of mediation: What transformative 
potential does mediation have to change people, situations, and political and 
social structures? 
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Not all the writers  and practitioners here  share a similar answer to that 
ques t ion but  all are, implicitly if not  explicitly, commi t t ed  to a c o m m o n  
vision of  what  mediation could accomplish, if it doesn ' t  already, in this not  
very  perfec t  world.  If the c o m m o n  vision is not  realized in practice,  it is 
because peop le  theorize and work in different environments  and under  less 
than optimal conditions to which  many have chosen to adapt. 

The variety of  the adaptations p resen ted  in these books  provides us 
with a wonderful  oppor tuni ty  to examine where  we  have been  and where  
we  might go. Together, they inform the reader  about  what  the theoretical 
underpinnings of  the "mediation movement"  have been  and provide a richly 
tex tured  and rewarding descr ip t ion of  individual and collective journeys  
through the development  of  an important  social and human movement ,  as 
well as the creation of  a profession. 

The books also reveal that there  are differences and cleavages in the 
field, and that we have advanced to the point  where  there  are multiple mod- 
els and traditions from which  we draw to conceptualize,  rationalize, and do 
our  work. For example,  all three focus, at least in part, on  the ongoing ten- 
sion be tween  conceptual izat ion of  mediat ion as "therapeutic,  helping, or  
communicat ion" work  with individuals as contrasted to a more  structural or 
political analysis of  "root causes" (Nader in Merry and Milner) of  social prob- 
lems, conflict, and collective action. 

As these books at tempt  to focus on  both  the past and future of  media- 
tion, in this essay I shall rev iew the  cont r ibu t ions  and contradic t ions  of  
"our"'  field, taking stock of  what  we  have achieved and what  might still be  
possible to accomplish. Taken together, these volumes present  us with the 
oppor tuni ty  to consider the following "meta-issues" as our  field matures: 

1. What paradigms, ideologies and philosophies inform our  practice? What 
is mediation for? In one  way or  another, all of  these works suggest a com- 
mitment  to democrat ic  participation and democrat ic  theory  in the resolu- 
tion of  social, personal, and political issues. The practit ioners and writers  
differ, however,  on whe the r  the appropriate  unit of  analysis is the individ- 
ual or  the collectivity, whe the r  process  goals (participation and under- 
standing) or  substance (agreement)  should be the measure of  success. 

2. Can mediation be used to transform individuals, organizations, systems, 
and our  society? What  visions of  t ransformation do  media tors  call on  
w h e n  they  speak of  themselves as social change agents and to what  sub- 
stantive, as well as processual values, do they  speak? These volumes pro- 
vide a healthy dose of  different perspectives on wh e t h e r  it is possible or  
desirable to change people  or  situations and which  are more  amenable or  
"permeable" to change. 

3. H o w  have the different envi ronments  in which  mediat ion is pract iced 
transformed, framed or shaped the contours  of  the actual practice? Are 
different philosophies, types of  problems, institutional settings or individ- 
ual personalities most  influential in creating the morpho logy  of  media- 
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tion practices? At least nine different models of mediation are described 
in these books - -  facilitative ("pure"), evaluative, transformative, bureau- 
cratic, open, closed, community, activist, and pragmatic mediation. One 
could thus reasonably ask, is there any "core" to the conceptualization 
and practice of mediation that unites us? Do the author-editors' efforts at 
typologies succeed (Kolb and Associates' settlement vs. communication 
"frames"; Bush and Folger's four categories of satisfaction, social justice, 
oppression, and transformative mediation; and Merry and Milner's exami- 
nation of multiple "popular justice" models)? ~ 

4. After close to thirty years of practice, reviewed in these books, what core 
"insights" or contributions has the field of mediation made to human 
problem solving? What knowledge base have we created? 

5. What concrete techniques, skills or tactics can we learn from the experi- 
enced practitioners represented in these volumes? How have these medi- 
ators learned or adapted their techniques to serve their philosophies of 
mediation, the needs of their clients and the institutional settings in 
which they serve? 

6. What real differences in philosophies and practices are presented here? 
And what standards, ff any, are available for assessing what is effective 
mediation and in what contexts? How is mediation itself to be "evalu- 
ated" as a process for human problem solving? Do mediators honestly 
describe what they actually do? What contradictions exist between stated 
rationalizations of purpose and actual practice? 

Many of these questions turn on the same axes of analysis --  Are the par- 
ties within a conflict to be the "judge" of its successful resolution or is conflict 
resolution accountable to those outside of the conflict? Who "owns" the con- 
flict (Menkel-Meadow, forthcoming; Christie 1977)? Is reduction or "manage- 
ment" of a conflict the goal or is the mediation process designed to accomplish 
other social goals? Does mediation consist of discrete "practice routines or 
schemas "3 that can be learned, detached from the personal power and attrib- 
utes of the particular practitioner? What conditions facilitate or hinder the suc- 
cessful use of mediative interventions and strategies? All three books attempt to 
illuminate these questions not only by focusing on general precepts that 
describe the mediation process but also by allowing us to look inside the 
process, at the "micro-tactics" employed by a wide range of mediators. 

T h e  T r a n s f o r m a t i o n  o f  T r a n s f o r m a t i o n  

The three sets of primary author-editors reveal different perspectives on the 
key theme of the use of mediation to transform. Deborah Kolb and Kenneth 
Kressel argue in the concluding chapter  to When Talk Works that the 
"mythology of the transformative vision" creates unrealistic and unrealizable 
goals. The hopeful, but critical, voices of Sally Merry and Neal Milner's The 
Possibility of  Popular Justice suggest that the visionary goals of community 
transformation by conflict resolution ideology and community panels are in 
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reality very  difficult to achieve, and even more  difficult to replicate across 
different kinds of  m o d e m  urban communities.  

Yet Baruch Bush and Joseph Folger, in The Promise o f  Mediation, per- 
sist in a transformative notion of  recognit ion and e m p o w e r m e n t  of  parties (if 
not  situations or  communit ies  or  institutions) in mediation, as long as trans- 
formation is more  narrowly confined to process  goals (mutual understand- 
ing) and extremely vague substantive goals (more  moral and ethical ways o f  
being). The  tension be tween  evaluation of  mediation as a process  or  means  
for dealing with individual conflict  versus a political aspiration of  mediation 
as socialy, politically, and collectively transformative haunts all three  of  these 
volumes. 

I shall first review all three of  these books and then  conclude with a 
typically mediative intervention - -  an a t tempt  to reconcile,  f rom compet ing  
views of  mediation, the disparate perspect ives that are presented.  I shall sug- 
gest that, wi th  more  modest  claims, mediation still offers the possibility of  
more  than individual conflict  resolution. Mediation does represent  a possibil- 
ity for transformative and democrat ic  process, but  we  must r emember  also 
that process  is not  all. ("The means have b e c o m e  the ends," Laura Nader 
warns  [Merry and Milner, p. 448]). Mediation,  like any process ,  can  be  
turned opportunistically to serve problematic and corrupt  ends. Thus, those 
of  us w h o  cont inue  to hold a commi tmen t  to mediat ion as a progressive 
means for socially transformative ends must be ever-vigilant about  our  prac- 
tices and the uses to which  they might be put. 

H o w  M e d i a t i o n  W o r k s  

The book that ranges most broadly across the variations of  the entire field is 
When Talk Works by Deborah Kolb and o ther  members  of  a research team 
sponsored  by  the Program on Negotiat ion at Harvard Law School. When 
Talk Works is a series of  profiles of  twelve accomplished mediators, divided 
into three groups - -  professionals, builders of  the field, and those w h o  use 
mediation as an e lement  in their practice. (Other  possible categories were  
clearly possible, among which  could be: the "practical problem solvers," the 
"social or  political transformers; '  the "therapeutic; '  the "communi ty  empow-  
erers;' or  the "visionary peacemakers.") 

The "professionals" profiled (pp. 17-237) - -  Frances Butler (child cus- 
tody), Patrick Davis (special education),  Howard  Bellman (environmental ,  
public policy, and labor), William Hobgood  Oabor grievances) and Patrick 
Phear (family and divorce) - -  all represent  mediators w h o  make a living by  
mediating virtually full-time, ei ther  in salaried or  institutional positions (But- 
ler and Davis) or  in more  "private" pract ice ~e l lman ,  Hobgood,  and Phear). 
The "builders of  the field" (pp. 239-354) consist of  a group o f  mediators w h o  
have created the  models  f rom which  many mediators work: Albie Davis (in 
communi ty  and cour t  programs), Eric Green (in legal and business disputes), 
and Lawrence Susskind (in public policy disputes). The  field builders can  
afford to recreate themselves and their  models  as they pick and choose  their  
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work (usually, but not always with other sources of income and insights, as 
in the case of Green and Susskind's academic affiliations). 

The third category represents a diverse group of professionals who 
mediate almost without knowing it ("extending the reach of mediation, pp. 
355-458). These are people for whom mediative interventions are simply a 
part of their repertoire of techniques for trying to solve a wide variety of 
human, institutional, and international disputes. Included in this group are 
Juju Atkinson (a lay magistrate), Jimmy Carter (a former president active in 
international dispute resolution efforts), Linda Colburn (a community and 
public housing manager), and Joseph Elder (an independent Quaker activist 
in international dispute resolution). 

The variety of stories told by this diverse group of mediators should be 
obvious. Variations in recruitment to and interest in the field, professional 
paradigms used, interventions and techniques used, stated and implicit goals 
and philosophies of mediation provide a rich source of material to be ana- 
lyzed by practitioners, theorists, and students. 

Much can be learned from this very readable (almost novel-like in its 
page-turning qualities) volume. Though the chapters are sometimes uneven 
in the depth with which they probe or chaUenge their subjects or in the 
extent to which the researcher intrudes too much in the telling of the story, 
these profiles taken together give us the closest look we have yet had on the 
"inside" of the magic and hard work of the mediation process. 

As a teacher of mediation, I know I shaU use When Talk Works to ask 
students to explore the different philosophies and goals that mediators artic- 
ulate and then contrast them with the techniques they choose. (Some media- 
tors work congruently with goal and behavior; others reveal themselves in 
these chapters to violate their own precepts.) Though one might have 
wished for some more overarching analysis of the profiles - -  in my view, the 
concluding chapter comes too late - -  several clear themes emerge from the 
diversity of practice presented here. 

Among the mediators profiled in When Talk Works, there are clear dif- 
ferences of opinion as to whether mediators attempt to focus on the prob- 
lems presented by the parties or expand to either the "underlying interests" 
or more contextually expansive problems (e.g., broader employment, which 
could evolve from a dispute about health and safety conditions, or commu- 
nity planning, which could stem from a siting dispute). Thus, mediators 
must have to rationalize to themselves, if not to the institutions to which 
they are accountable, whether they see the immediate parties or some exter- 
nal community or institution as their "client" or focus of attention. Mediators 
like Hobgood and Susskind are "chosen" by their clients and thus can afford 
to be clearer and perhaps more expansive about their goals. Those working 
in more institutional settings (courts, community programs, government 
agencies) know they will be judged and evaluated by the number of success- 
fully-mediated agreements or settlements. 
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A recurring, if disturbing, theme in these profiles is the extent to which 
mediators do control, manipulate, or dictate either the discourse of media- 
tion (Cobb and Rifldn 1991; Greatbatch and DingwaU 1989) or specific out- 
comes. Frances Butler, for example, is profiled as a highly successful 
countermodel  to the common philosophy of passive facilitator. She is 
described as an expert, activist child custody mediator who uses leading 
questions and makes suggestions for specific outcomes,  and is highly 
regarded for so doing. 

At another level of mediator manipulation is the somewhat "deceptive" 
humility expressed by family mediator Patrick Phear. While expressing skep- 
ticism that he does any more than temporarily quiet down marital and psy- 
chological pain, researcher Austin Sarat paints a picture of a deliberately 
intentioned "orchestrator" of marital conversation and problem solving. 
Sarat's essay is strongest in providing the interlinear critique of what the 
mediator says he is doing versus what he may actually be doing. As a con- 
trast, both labor mediator William Hobgood and public policy mediator 
Lawrence Susskind seem to disclose to the parties what they are about (solv- 
ing problems beyond the immediate ones posed in a particular mediation). 

The level of mediator "control" of the process reveals another underly- 
ing theme not expressly dealt with in the profiles: that is, the extent to 
which mediator charisma or personal power determines mediator practice. 
Much of the literature on international mediation has focused on whether 
the independent "power" of the third-party intervenor (Smith 1994) is an 
essential element of successful dispute resolution. In these profiles the varia- 
tions of personality come through to the reader, even if they are not distilled 
or analyzed by the authors or editors. Interesting questions remain embed- 
ded in these profiles: To what extent is gender a factor in personal power 
and charisma? If a particular model of mediation is premised on charismatic 
power, how can that charisma be taught, reproduced, and - -  dare I say? - -  
institutionalized (Weber 1968)? Are parties really consenting to agreements if 
they are under the influence of a charismatic "facilitator"? What are the 
sources of influence that produce charismatic leadership in mediation? 

I have often been intrigued by some common themes in the personal 
histories of those drawn to mediation - -  victims or children of the holo- 
caust, of alcoholics, of divorce, of diasporas. Are we drawn to healing the 
broken aspects of our own personal and geopolitical lives? Do variations in 
mediator practices reveal the "working out" of different life experiences? 
How much should parties know about their mediators when choosing, for 
those who can choose? 

Also embedded in these profiles, but not explicitly analyzed, are the 
often diametrically opposed cleavages in both the meta-purposes of media- 
tion and particular "micro-tactics" used to effectuate those purposes. At first 
blush, one could characterize these differences as being located in the vari- 
eties of professional paradigms that have contributed to mediation episte- 
mology: the law, mental health, labor, democratic theory, public policy. 
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Together, these disciplines are producing an eclectic body of knowledge that 
we are just beginning to recognize as ethnocentric and problematic on its 
own terms (see the Shook and Milner essay in Merry and Milner). 

Is mediation based on Western notions of problem solving and "open 
communication" - -  a culture of mediation informed both by the techno- 
cratic optimism of American "can-do-ism" with a peculiarly intrusive (but 
healthy, I would argue) focus on feelings? How does this culture of media- 
tion work across class, ethnic, race, and role differences? (How honest can 
you be in expressing your hostile and resentful feelings to your boss when 
you really need to keep your job?) 

Ultimately, I think these questions turn more on individual differences 
about the purpose of mediation than they do on structural conditions, 
though these factors obviously interact with one another. As an illustration, 
consider the different views expressed about how "far" one goes in explor- 
ing feelings m not just of the parties themselves, but in the next steps of 
empathy (asking them to feel for and with each other [Kohn 1990]) and 
beyond the immediate parties in the dispute (Hobgood's approach to the 
employment situation by looking at effects on the industry and larger labor 
community). 

Susskind honestly admits that he is working for democratic participa- 
tion and community involvement and is "not the guy for therapeutic" (p. 
346) dispute resolution; he is a practical problem solver. In describing 
Phear's psychological approach (inspired by an eclectic Gestalt technique 
repertoire), Sarat comments on how the mediator asks the parties to focus 
on their own needs and not to make statements on behalf of the other (pp. 
210-12). Yet this flies in the face of more empathic-oriented mediators who 
explicitly focus on getting the parties to understand each other and articu- 
late the needs of the other, not just the self. I hesitate to attribute this to any 
particular professional paradigm because even the psychologicaUy-oriented 
divorce mediators differ among themselves (see Haynes 1992 and Friedman 
1993); in addition, "instrumentalist" lawyers can often ably focus on the 
more empathic aspects of mediation (Menkel-Meadow 1992). In the public 
policy arena, Susskind and Bellman reveal different philosophies; Bellman 
seems more concerned with accomplishing an outcome or closure while 
Susskind seems more committed to the democratic principles embedded in 
process concerns. 

Differences in philosophies about purpose (achieving "justice" reduc- 
ing the pain, promoting public participation and community control) have 
concrete effects on techniques chosen, like whether and how to conduct 
caucus sessions. Whole essays could have been written to analyze and match 
up mediation philosophies with variations on interventions used. Susskind, 
for example, is perhaps clearest and most articulate about his goals and what 
motivates him to do his work - -  he seeks to increase public participation in 
the policy-making process and thus defends his accountability not only to 
the parties but to constituents outside of a particular dispute. As those famil- 
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iar with the literature know, this is a much  contes ted position (see the Ver- 
m o n t  Law Rev i ew  debate be tween  Stulberg 1981 and Susskind 1981) but  
one  which  clearly dictates particular choices in me thod  (i.e., few separate 
meetings during official "sessions" and active "coaching" or advice on advo- 
cacy to parties be tween  meetings to empower ,  if not  equalize, party endow- 
men t s ) .  In m o r e  acu t e  m e d i a t i o n  se t t ings ,  t h e  s imp ly  s t a t e d  goal  o f  
"peacemaking"  or  v io lence  r educ t i on  can lead to v e ry  di f ferent  tact ics  
employed in the public arena of  Jimmy Carter's international mediations and 
Linda Colburn's "on-the-spot" public housing interventions. 

Even seeming similarities of  purpose  become  more  complex  w h e n  art- 
fiaUy deconst ructed  by the analysts of these profiles. William O'Barr's profile 
of  Juju Atldnson, a lay magistrate, reveals the differences be tween  docket- 
clearing settlements or dispositions of  legal cases and "agreements be tween  
the parties" that focus on both  the parties' underlying interests and more  
realistic possibilities for resolution than the formal legal system can provide 
(pp. 370-71). Like several o ther  w o m e n  mediators profiled in these pages, 
Atkinson is a living tes tament  to the arguments  of  feminist theorists  that 
p roblems can be more  "deeply and congruent ly"  solved wi th  nurturing,  
helpful, and facilitative interventions than command  or ordered approaches 
to social control .  Yet even  the d e e p e r  "agreement"  mode l  he re  is mo re  
focused on individual dispute resolution than the broader  workplace  and 
communi ty  concerns  of  Hobgood or Susskind. 

When Talk Works reveals a richly textured descript ion of  the profession 
at a particular momen t  in time. Though some readers might prefer more  the- 
matic and cross-cutting syntheses of  the significant issues woven  through 
these essays (whole  chapters could have been  written,  for example,  on varia- 
tions in mediator  philosophy, accountability to parties or others, the role of  
professional paradigms in creating the knowledge base for mediation, differ- 
ences in interventions chosen,  the role of  structural or  institutional settings 
in affecting mediation choices, active vs. more  passive models, different deft- 
nitions of  mediation "success"), this volume of  essays will evoke these issues 
for many years to come,  and can product ively be mined by  all mediat ion 
researchers and practitioners. 

Before I suggest some synthesis of my own, let me recommend several 
essays for particularly close reading. Kolb's profile of labor mediator William 
Hobgood is best for placing the work of mediation in a broader  context  and 
explaining the forces that affect mediat ion bo th  internally and from such 
external  forces as the realities of  labor-management relations and broader  
industrial and organizational policy. Sarat's essay is best at keeping a critical 
and analytic distance from the story related by his subject; on the other  hand, 
Sarat's essay is often plagued by his own  views (and some misunderstandings) 
of  the mediation and therapeutic process. John Forester's profile of  Lawrence 
Susskind is both inspirational in revealing the sources and explicitly articulated 
phi losophy of Susskind's democrat ic  participation models of  public policy 
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mediation, yet subtly revealing of both the tensions and rewards of combining 
an activist mediator career with the more contemplative and critical eye of the 
academic. 4 Susskind articulates a theory of  mediation as democratic process 
(maybe not ideal, but bet ter  than most of what  else we have) that enables him 
to explicate the particular means he uses in mediation. 

Sally Merry's profile of Albie Davis can be productively read in conjunc- 
tion with the Merry-Milner volume, which focuses on San Francisco's Commu- 
nity Boards mediation efforts, for the development  of different approaches to 
community empowerment .  Davis seeks to preserve and nurture the values of 
individual autonomy within an effort to empowe r  the disenfranchised that 
radiates more realistic layers of the tensions be tween individual and commu- 
nity life than Ray Shonholtz's sometimes simplistic notion that conflict resolu- 
tion ideology can create a community (see Merry and Milner, pp. 201-238). 
Davis's philosophy (p. 267), inspired by Mary Parker Follett, expresses one of 
the key and least often recognized aspects of mediation - -  that it need not 
result in compromise (see also Menkel-Meadow, forthcoming) and that media- 
tion (both doing it and being in it as a party) draws on both our intellects and 
our emotions. Davis's description of her many years in mediation offers the 
most complete expression of the many strands that inform it, with a recogni- 
tion that some of the perceived "tensions" between individual and larger com- 
muni ty ,  task o r i e n t a t i o n  and the rapy ,  p r ac t i c a l  p r o b l e m  solv ing  and  
community  social change need not be seen in either-or dichotomous ways, 
but inform each other  and allow a protean social practice. Merry may be too 
quick to label her a "personal growth" school mediator; I see the Albie Davis 
profile as revealing the commitment  of a politically conscious mediator who  is 
aware of gender, class, and race inequalities in the larger society that affect 
who  has power, both inside and outside of the mediation process. 

W h e n  M e d i a t o r s  T e a c h  

Perhaps one  of  the most  interesting aspects of  When  Talk Works is what  the 
profiled mediators, as a group, have taught us about  mediation theory  and 
practice. Taken together, the profiles instruct the reader on  a number  of  dif- 
ferent  levels, three of which  I shall try to synthesize here. First, given the 
variety of  human activities in which  mediators are engaged, we  can begin to 
develop a catalogue of  what  we  have learned from mediation as a field - -  I 
like to think of  this as the "insights into human problem solving" we  have 
gained from mediation. Second, at the level of  technique,  these profiles are 
rich wi th  examples of  new, different, or  idiosyncratic interventions that may 
help the rest of  us in the field expand our  professional repertoires.  Third, 
taken together,  these insights into human  prob lem solving and part icular  
techniques form the beginning of a catalogue of  models of  mediation that is 
far more  complex  than the often d ichotomous typologies described in the 
literature (see e.g., Silbey and Merry 1986). 
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Core Insights in Human Problem Solving 
At the risk of repeating some obvious propositions about negotiation and 
mediation, these profiles reveal the following contributions of what facili- 
tated negotiation can accomplish: 

1. Third-party mediators reduce waste and inefficiency in negotiation by 
discovering more information and learning more about parties' underly- 
ing needs than can typically be  uncovered in dyadic negotiation (see 
Raiffa 1991). 

2. It is often more productive to expand, rather than to narrow, issues in 
order to create more issues for trade (see profiles of Butler, Susskind, 
Phear, Hobgood, Atldnson, and Carter). This is an insight I wish legal 
mediators (especially judges and magistrates) would come to understand. 
Much legal dispute settlement activity is focused on narrowing disputes, 
which often makes resolution more difficult, rather than easier. 

3. Mediation is more likely than other forms of dispute resolution (negotia- 
tions, administrative hearings, legislative processes) to explore the under- 
lying in teres ts  and needs  that  cause  p e o p l e  to frame more  rigid 
"positions" (This occurs because of caucusing and more focused and less 
self-interested questioning by skilled third-party mediators.) 

4. Mediation need not mean compromise of perceived mutually desired 
interests (see Davis and Carter profiles for examples). Mediation explores 
the complementary interests of parties that can facilitate trades and can 
also expand creative possibilities that do not require the parties to value 
the same items equivalently. (This insight has produced much of the 
"movement" in both family and international negotiations.) 

5. Mediation, of certain kinds, permits multiparty dispute resolution and 
moves us away from less productive dyadic and bipolar forms of dispute 
resolution (see Susskind profile on multiple parties in community, policy, 
and siting disputes; Hobgood in union, management, and industry issues; 
Phear on intra-family disputing; Carter and Elder on multiple party inter- 
national disputes). 

6. Mediation is often more democratic and participatory than other forms 
of dispute resolution, rule making and other forms of social ordering (see 
profiles of Susskind, Eider, Colburn, and Bellman). 

7. Problem solving with an optimistic, creative third-party facilitator can be 
proactive, creative, positive, synthetic and energizing, rather than argu- 
mentative, critical, negative and reactive, as when polarized parties con- 
front each other directly over perceived scarce resources. (Many of the 
profiles reflect the essential energy and optimism of successful mediator 
personalities - -  can we train for this or is it an unalterable personality 
attribute?) 
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8. Solutions in mediation processes can be achieved without "defeating" the 
other side or conceiving of the other as "evil" As one mediator suggests, 
in mediation, we convert "I" needs to "We" needs and solutions (p. 352). 
Interests and needs of the other side can be understood and used as pos- 
sible clues or incentives for solutions, rather than as demands to be 
ignored or resisted. 

9. Mediation, unlike some other human problem-solving processes, can be 
inclusive of rights and responsibilities, as well as needs and interests. 
(The community  and public policy disputes mediated by Lawrence 
Susskind reveal that mediation, as a more open process, can attempt to 
take account of legal, economic, and social rights and entitlements while 
also being sensitive to individual and community needs and interests 
which are articulated in formal legal entitlements. The "on-the-spot" 
mediation conducted by Linda Colburn also provides a clear example of 
how legal rights and claims for needs and interests can themselves be 
mediated to produce both "quick fix" violence reduction, as well as 
longer-term solutions to some difficult problems.) 

Other readers will likely discern other patterns of facilitated problem 
solving that emerge deductively from reading these "case studies" of practice. 

Innovat ive  Techniques 
Like the professionals described in Schon's The Reflective Practitioner 
(1983), the variety of professional paradigms that inform mediation is help- 
ing to create commonly agreed-upon practice routines for human problem 
solving (such as narrative claiming and story presentation, facilitated com- 
munication and empathy training, question-framing strategies, reframing, 
information sharing, brainstorming, reality testing). Many of these profiles 
offer suggestions for expanding the practice routines and interventions of 
experienced mediators. Some of the more interesting techniques explored in 
When Talk Works include: 

1. Linda Colburn's use of surprise or "disorientation" (in confronting dis- 
putants) to shake parties out of their usual repertoires of behavior, to 
encourage their creativity or to get them to be more revealing (p. 414). 

2. Patrick Phear's request that parties negotiate a hypothetical (rather than 
real) issue in their dispute to reveal negotiation patterns and to shake 
them out of polarized positions on more expected issues (p. 211) and his 
practice to keep all issues open (in a circle mode) rather than a linear 
agenda of one issue at a time to avoid split the difference solutions (pp. 
223-224). 

3. Albie Davis's communication models of encouraging the parties to treat 
each other with respect - -  an "as if you were equal" approach that can 
often help balance power and create greater appreciation of equality in a 
mediation (pp. 264-268). 
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4. William Hobgood's expansion of the issues brought to a highly structured 
labor grievance by focusing on the underlying problem of worker health 
and safety and suggesting joint management of the larger issue. 

5. Lawrence Susskind's many innovative ideas to involve multiple parties in 
a joint decision-making process such as joint fact gathering and idea gen- 
eration (e.g., acquiring pictures of many versions of a parking facility [p. 
318]), pre-mediation training in negotiation for all parties, active recruit- 
ment of parties to the process in the beginning, and developing a "fund- 
resource kitty" contributed to by all parties to help finance aspects of the 
mediation process. 

These examples illustrate just how much we need "thick description" 
of the mediation process to reveal what actually goes on in it. Although both 
of the other books under review here illustrate some mediation techniques 
(like the unusual tactic of the Community Boards' "surprise" visit to the sec- 
ond party in case development [see Merry and Milner, p. 276]) and a panel 
of mediators, rather than only one or two third-party neutrals, and the efforts 
of Bush and Folger [pp. 139-188] to illustrate what interventions are neces- 
sary for a transformative mediation practice), When Talk Works is most suc- 
cessful at illustrating particular techniques chosen by mediators with a 
particular view of what they are accomplishing. 

Mode l s  o f  M e d i a t i o n  
The varieties of approaches to mediation described in When Talk Works 
help define several models of mediation that practitioners, rather than theo- 
rists, have developed for themselves. These models are instructive for 
demonstrating how simple practice routines must be altered depending on 
the context of the problem or the institution in which the dispute is situ- 
ated. As the field has matured, we can see how varied the approaches are 
and how difficult it is to develop a single set of criteria for evaluation. 

Once again, When Talk Works reveals greater variety, flexibility, and 
plasticity of models than the other two works, which seem to pigeonhole 
mediation into categories that are too rigid. The profiles of the twelve media- 
tors illustrate the following models or approaches to mediation which, in 
turn, may help us in the development of more focused analyses of how par- 
ticular tactics or professional strategies need to be adapted to particular 
goals, contexts, and situations. I have discerned the following variations, 
which will also help us to evaluate the more narrow models offered by the 
Merry-MiMer and Bush-Folger books: 

1. In its "purest" form, mediation is facilitative - -  the third-party neutral 
helps the parties to arrive at their own solution. While this is the model 
most often articulated by mediators, the descriptions of mediation which 
appear in all three of the reviewed books demonstrate how rare it actu- 
ally is for the mediator not to intrude somewhat in the process. 
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2. In its newest form, "evaluative" mediation is a hybrid of mediation and 
arbitration (see Freund 1994). Although the solution remains technically 
in the hands of the parties, the mediator may provide evaluative informa- 
tion on possible legal or legislative outcomes,  offer financial data or 
advice or provide advocacy or negotiation training, as well as suggest 
possible outcomes or solutions. 

3. As most cogently articulated by Bush and Folger (see below), transforma- 
tive mediation seeks, on a number of different levels, to change either the 
dispute (mediator Eric Green talks of converting a legal dispute to a busi- 
ness decision [Kolb and Associates, p. 305]) or the disputants (altering 
their appraisal of each other and their place in the world, which Bush 
and Folger call empowermen t  and recognition). The most ambitious 
mediators of all (Ray Shonholtz and the San Francisco Community Boards 
mediators) seek to transform their community through conflict resolu- 
tion and the reduction of violence. Others, like myself, have argued for a 
more modest claim of transformation through education in the mediation 
process (/Vlenkel-Meadow 1991). 

4. Bureaucratic mediations occur  in court  or other  institutional settings 
(such as Patrick Davis's special education mediations) which control and 
limit both what processes may be used or what outcomes may be possi- 
ble. In such mediations, the setting is the key influence on how media- 
tion is conducted and greater rigidity, formalism, and replicability may be 
evident. (In some sense, the rigid four-stage model described in the 
Merry and Milner volume on the San Francisco Community Boards model 
illustrates how a highly innovative and potentially transformative model 
of mediation can become bureaucratized, often as a result of  the need to 
standardize training and procedural protocols.) 

5. Media t ions  can also be distinguished on the basis of how "open" or 
"closed" they are - -  by this I mean how much control the parties have 
over the process, rather than the outcome.  Bush and Folger seek to 
descr ibe  a process  in which  the parties can choose  what  kinds of 
groundrules and other process choices they want. In other models, both 
bureaucratic mediators, as well as those in private practice, may have 
such set routines that, although they appear to give the parties control 
over the solutions and agreements they reach, the process rules and rou- 
tines of practice are in fact quite closed and dictated by the mediator. As 
mediation becomes more standardized and practice routines common 
across different models, some have argued that the once flexible process 
of mediation has itself become transformed into a formal and ethnocen- 
tric practice of "oughts" and "shoulds" (For example, one should not 
interrupt another party, the parties should not attempt to resolve their 
dispute directly be tween the case development and hearing stages in 
Community Boards mediation.) 
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6. Activist or accountable mediation, as practiced by those like Lawrence 
Susskind, involve mediators in being responsible for orchestrating not 
only who wiU participate in the dispute resolution process but can actu- 
ally involve the mediator in crafting the outcome. As long as the parties 
understand the roles and different approaches to mediation, an ideology 
of choice can be satisfied. What becomes problematic is when the par- 
ties do not understand or agree to what they actuaUy receive. 

7. Community mediation often connotes (as in the Community Boards pro- 
gram in San Francisco) a less professionalized, lay, community-controlled 
mediation process, often with more than one mediator. Here, the danger 
is that many programs have become co-opted by affiliation with courts or 
other governmental institutions and the question is often raised about 
how "real" the community is. As more fully explored later (in connection 
with the Merry-Milner volume), community  mediation often harkens 
back to a nostalgic sense of homogenous communities of days past (Auer- 
bach 1983) which modern urban or religious communities seek, some- 
what unsuccessfully, to recreate. 

8. In a final residual category, one can find articulation of a school of media- 
tion called "pragmatic" by its practitioners. Thus, Linda Colbum distin- 
guishes her "on-the-spot mediation" in a public housing project  from 
"generic mediation" by describing it as on-the-spot "peacemaking" and 
violence reduction. Much of the international mediation described either 
in the more formal diplomatic literature or in the Carter and Elder pro- 
files belongs here - -  mediators will do almost anything that works to 
craft whatever  agreements will call off the hostilities. This is highly 
instrumentalist, agreement-oriented mediation. Mediators here often do 
not care much about observing particular procedural niceties. 

I offer these categories not because they necessarily cover the universe, 
but because they reflect the diversities of practice revealed in When Talk 
Works and demonstrate that earlier typologies have had to yield to the more 
variegated areas in which mediation is currently practiced. Mediation models 
can be constructed and evaluated on many different dimensions, including 
both the internal (e.g., mediator characteristics) and the external (e.g., orga- 
nizational setting criteria). This makes the creation of typologies complex. 
Note that the models described above are not all mutuaUy exclusive. 

Is  T r a n s f o r m a t i v e  M e d i a t i o n  P o s s i b l e ?  

Unlike When Talk Works, the other two books fail to display the growing 
variety of mediation practice. Instead, in different ways, they cabin the prac- 
tice of mediation by arguing on opposite sides of the same question about 
whether  transformative mediation is possible. In my view, both of  these 
books are less successful, precisely because they narrow their focus at a time 
when we should be expanding our notions of what mediation can do. The 
Merry-MiMer coUection of essays, in essence, proclaims the Community 
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Boards of San Francisco mediation program a failure at community develop- 
ment and transformation (some of the included essays find success in other 
things). Bush and Folger urge us to adopt a rather vague, but also rigid, con- 
ceptualization of a personalized transformation process for mediation that is 
indifferent to whether or not agreement is reached. 

As an edited volume, the Merry-Milner work suffers from the opposite 
problem of the Kolb volume: Several single themes are reworked over and 
over again in what seems like too many repetitive essays all making the same 
point and repeating the same program description. While some essays put 
the Community Boards experiment in context (Harrington's essay on Com- 
munity Boards as community organizing, DuBow and Currie's essay on inti- 
mate,  non-s t ranger  violence,  Nader 's  and Fitzpatick's  essays on the 
anthropological and political understandings of "popular" justice move- 
ments), most of the essays can be read to conclude that: 

(1) conflict resolution ideology is not enough to forge a community out of 
modern heterogenous urban life; 

(2) the community that was created was created by and for mediators, from 
their ongoing training and meetings, rather than mediation work; 

(3) caseload remained relatively low and had no demonstrable effects on vio- 
lence reduction or community empowerment; and 

(4) mediation, through the Community Boards model, tended to individual- 
ize and transform disputes through a discourse of feelings rather than 
political action or social problem solving through collective action. 

Though I may have stated these conclusions more starkly than the 
essayists (it seems as if no one dared speak too loudly or negatively out of 
great personal respect for both Community Boards' founder, Ray Shonholtz, 
or the now-deceased and well-respected sympathetic evaluator, Fred DuBow, 
as well as for the millions of foundation dollars poured into the effort), it is 
relatively clear that no viable alternative "popular justice" model has trans- 
formed San Francisco disputing. Instead, the Community Boards model has 
proved evocative and useful (particularly in its use of multiple lay mediators 
to conduct "hearings") in developing alternatives to traditional mediation 
paradigms. The evaluation effort has demonstrated, more clearly than most 
works on mediation, that the act of training for and discussing mediation has 
itself created a "community" of mediators. Thus, more than the parties in dis- 
pute, mediators themselves may be the most "transformed" by mediative 
processes and ideologies. 

The intention of the Merry-Milner book, to assess the potential and viabil- 
ity of a "popular justice" model by a comprehensive evaluation and multidisci- 
plinary analysis of the place of mediation in a modern urban community, is 
admirable. But there is a noticeable lack of real dialogue between the some- 
what defensive descriptive and utopian chapter written by the Community 
Board's program founder and the sometimes overly academic critiques written 
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by social scientists w h o  have studied, but not  often practiced, the difficult art 
of  mediation. (Exceptions include the chapters writ ten by Shook and Milner 
and Lederach and Kraybill, both  of which combine experiential understanding 
of  mediative processes and keen critical eyes.) 

The issues explored by the critics are larger than those that could realis- 
tically have been  expressed by  one  program. For example,  can a n e w  institu- 
t ion  of  "popu la r  just ice"  f lour i sh  at the  in te rs t ices  o f  s tate  p o w e r  and 
indigenous community? The truth is that San Francisco Communi ty  Boards 
was never  really "popular"  justice - -  its form, organization, and con ten t  
were  developed in a top-down manner  and remained somewhat  rigid over 
time. New "communi ty  members"  (the specialized vocabulary definition of  
mediators)  were  socialized to the four-step process  of  Communi ty  Boards 
mediation "hearings." The process did not  seem to change or  adapt much  to 
local conditions (except  for some increase in the acceptance  of  multiparty 
disputes) over time. 

Also, as several of the commentators  point out, the highly diverse com- 
munity of  modern  urban San Francisco, even within geo-spatial limits, can 
hardly be considered an "indigenous community" with integrated culture and 
particularistic problems. As several of the critics note, the disputes handled 
were mostly those of  stranger-to-stranger and the only form of  contact  mem- 
bers and parties had with each other  was over disputes - -  hardly the way to 
forge a community. Several of the critics suggest that a culture of  feelings, 
communication, and catharsis, fostered by the mediation model used (which 
was highly formalistic and did not  allow part ies to speak directly to one  
another  until they were  "allowed," at a particular stage, to turn their chairs 
toward each other) contributed to the individualization of  disputes destined to 
discourage any sense of  collective engagement with the community. 

Though I agree with this analysis - -  that an ideology of communicat ion 
is hardly enough to transform a disorganized m o d e m  community  - -  I also take 
issue with those critics (Sally Merry, Laura Nader, Barbara Yngvesson, and Judy 
Rothschild) wh o  seem to trivialize this model by opposing it to a model  of  jus- 
tice or rights that is somehow considered more efficacious than mediation. 
First, I object to the continuing polarized and dichotomous ways of  conceiv- 
ing of mediation as either rights or interests-based or individualized or collec- 
t ivized or  pol i t ical  or  psychologica l .  Good  media t ion ,  and some o f  the  
mediations described in the Kolb book, deal with these levels simultaneously. 
The one "thick description" of a Community Boards mediation in the Merry- 
Milner volume - -  Rothschild's description of  the Promised Land dispute (pp. 
265-327) - -  demonstrates that all of  these elements were  present  in the dis- 
pute, even if they were  not  artfully handled. Other  models of  dispute resolu- 
tion, p resumed to be more  "rights"-focused, are themselves more  likely to 
look like a hybrid of "bureaucratized" discretionary justice, rather than rights- 
based adjudication. 5 If we are to take the hopes  of  "transformative mediation" 
seriously, we must stop the kinds of  simplistic taxonomies that academic crit- 
ics (including Bush [1984] and Bush and Folger) love to create that simply do 
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not ring true for many practitioners. (I make this claim both as an academic 
critic and as a practitioner who engages in "satisfaction-problem-solving" and 
transformative mediation at the same time.) 

Second, and more significantly, for the development  of a theory of 
transformative mediation, communication, if not sufficient, is clearly a neces- 
sary part of any socially and politically transformative process. For those 
interested in more fully developing and exploring mediation theory, we 
might go back to the works of Jurgen Habbermas (1985, 1987) and Paulo 
Friere (1970) to suggest that mediation is at least an integral part of a process 
of democratic speech and conversation, without which we cannot hope to 
achieve any of the progressive outcomes hoped for by the political critics of 
mediation. 

In my view, Latwa Nader's otherwise superb anthropological work out- 
side of the United States seems somewhat shadowed, in the United States (in 
the Merry-Milner volume), by a devotion to the "litigation romanticism" of 
her consumer activist brother, Ralph Nader. Litigation has its place - -  but 
how often has the "little consumer" really had an empowering democratic 
encounter in a courtroom with one of the three major car companies? The 
few exceptions do not illustrate the conditions for "ideal speech conditions" 
in a society of either formal legal participation or more local "popular jus- 
tice?' Individualized commtmication may not be the only way to empower 
communit ies .  But, if we cannot  learn to have conversat ions with one  
another, to define issues, discuss problems, express needs and rights at the 
individual level, I do not understand how either mass movements or profes- 
sionalized (lawyer-led) litigation will fare any better. 

There are some useful insights and chapters in the Merry-Milner book 
that could help us begin to examine how we might link issues of mediative- 
communication practice with more community empowerment  or political 
concerns - -  thus, I see interesting questions embedded in the volume, even 
if they are not directly addressed. First, if we are to take seriously the notion 
of a transformative process in mediation (either at the individual or group 
level), we must unpack more critically the practices by which we get there. 
(Bush and Folger attempt to do this with their in-depth analysis of several 
representative mediations in Chapters 5 and 6 of their book.) Judy Roth- 
schild's perceptive analysis of the Promised Land dispute (a dispute about a 
nonconforming business use in a residential neighborhood with class and 
race undertones) reveals how many levels the dispute exists on, and how 
inadequate the Community Boards "model" was to deal with the multiple 
levels of disputing. If there are many mediation models (and I believe there 
are), we must examine them critically, changing and expanding our media- 
tion repertoires as we learn. Consider, for instance, how you as a mediator 
might have dealt with the racial and class issues implicated in the Promised 
Land dispute (pp. 265-327). 

Vicki Shook and Neal Milner's chapter (which complements Linda Col- 
burn's profile of Hawaiian dispute intervention in the Kolb volume) exposes 
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h o w  we  must  come  to terms with the e thnocentr ism of  our  mediation prac- 
tice routines or  "schemas." Does an exhortat ion to "express your  feelings" 
pr iv i lege  ce r t a i n  classes,  races ,  e thn ic i t i e s ,  and  g e n d e r s  in p a r t i c u l a r  
processes? (Consider  my o w n  personal  favorite paradox:  With all of  the 
claims that  w o m e n  are disadvantaged in media t ion ,  w e  also claim that  
w o m e n  are "better" at verbalizing and expressing their  feelings than me n  
are.) Does the practical "problem-solving" brainstorming mode  privilege cer- 
tain kinds of  thinkers? (If one  takes Deborah Tannen's [1990] work seriously, 
w o m e n  will express  their  feelings, but  men  will solve the problem. Who  
then is advantaged in a "transformative" cross-gender mediation?) 

I used to think that mediat ion modes  (of  various kinds) offered the 
promise of  a "meta-cross-cultural process," least infected by the e thnocen-  
trism of  formalistic legal or  paternalist ic "popular"  justice modes.  I n o w  
more  realistically see the e thnocentr ic  biases in our  increasingly formalized 
media t ion  rout ines  as well. What  the  C o m m u n i t y  Boards s tudy has not  
revealed, though I am sure it is embedded  in the data, is h o w  diverse dis- 
putants  responded  to efforts to "impose" a part icular  form of  process  on 
them - -  a process wi th  which  some must have been  more  comfortable than 
others. For example,  in a communi ty  model,  are disputants happier  with a 
"neutral and impartial" third party (conventional  wes te rn  mediat ion ideol- 
ogy) or with a "trusted" third party w h o  is familiar with the communi ty  and 
embedded  in the problem? The mixed evidence presented  in the stories of  
actual mediations in San Francisco demonstrates that some "panel members"  
try to establish "trust" by empathetically telling parties they have shared sim- 
ilar exper iences  or  the same neighborhood.  But wha t  happens  w h e n  the 
models are mixed? To the extent  that the highly formalistic model  of  Com- 
muni ty  Boards as codi f ied  in the  training materials  (Shook and Milner) 
reveals a particular form of  mediation, one  wonders  what  n e w  forms of  eth- 
nocentr ic  imperialism are developing w h e n  such models are "shipped off" 
to o ther  cotmtries and cultures, such as in Ray Shonholtz's current  work  in 
Eastern Europe. Will the transformation consist of  a n e w  form of  "process 
imperialism?" 

If, as some  cri t ics  suggest ,  the  med ia t i on  model ,  by  its s t ruc tu re ,  
demands "equivalences" of  disclosures, concessions, and apologies, then we  
must also examine w h e n  it is inappropriately used and h o w  such individual 
concessions may thwart  the o ther  goals of  a transformative model.  Is there  a 
danger of  too much  reciprocal  transformation? In o ther  words,  "I'll agree to 
change but  only if you do!" (a result that Bush and Folger, wi th  their  conce rn  
for interpersonal  transformation might find pleasing, but  which  I doubt  the 
political critics in Merry and Milner would necessarily endorse).  

The Merry and Milner volume asks us to consider  what  "popular" jus- 
tice or  transformative justice can be in a coun t ry  w h e r e  most  peop le  are 
descendants  of  (or  are themselves) immigrant "leavers," and have a legacy of  
individualism and only limited communitar ian concerns  (Bellah et al. 1986). 
The essays, read together, suggest that mediation ideology is not  enough to 
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make a commtmity. But for me, these essays do not offer enough in the way 
of useful comparisons or other baseline measures or suggestions of what else 
in our society might bet ter  accomplish their  preferred  ends. Kolb and 
Kessel's concluding essay in When Talk Works and the final section of the 
Merry-Milner volume suggest we must rachet down our "mythology" or 
expecta t ions  of  mediat ion as a process  for effective political or social 
change. But no one tells us what else might work better. 

A P a r t i c u l a r  V i s i o n  o f  M e d i a t i o n  

In contrast, Bush and Folger want to rachet up our expectations and practice 
of transformative mediation, as long as we "transform" in their image. In 
what  has to be one of the most astonishing statements ever made about 
human beings (at least most psychologists would probably think so), Bush 
and Folger promote transformative mediation because, they suggest, people 
are easier to change than situations (see Chapter 4). In a critique of more 
conventional mediation, Bush and Folger suggest that too much mediation is 
focused on "problem solving" or as they label it, the "Satisfaction Story" The 
goal, they write, is "for satisfying the genuine human needs of the parties to 
individual disputes," through more directive and manipulative action by 
mediators to reach agreements and settlements between the parties to con- 
crete problems (p. 16). 

In the four-fold taxonomy they present, Bush and Folger contrast this 
model with three others. The "Social Justice" model, including community 
mediation programs like San Francisco's Community Boards and environ- 
mental and consumer mediations, seeks to resolve problems at the group 
level. The "Transformation 6 Story" with which the rest of the book is con- 
cerned, focuses, not on agreements and settlements, but on "the capacity of 
mediation to transform the character of both individual disputants and soci- 
ety as a whole" (p. 20) to become "morally better persons" (p. 12), through 
what the authors call "empowerment" and "recognition" 

Finally, a more critical story of "Oppression" is told, in which mediation 
is described as a deceptive process which has enhanced the power of the 
strong over the weak (in family, landlord-tenant, consumer, employment, and 
business disputes) and privatized dispute resolution (pp. 22-24). Many of the 
crit ics in the Merry-Milner volume can be found associated wi th  the 
"Oppression Story" (i.e., Harrington, Merry, Nader). 

In delineating their "Transformation Story" Bush and Folger tell us they 
are not concerned with "the restructuring of social institutions in a way that 
redistributes power  and eliminates class privilege"; rather they are con- 
cerned with "a change or refinement in the consciousness and character of 
individual human be ings . . . conno t ing  individual moral development." (p. 
24). Thus, Bush and Folger proudly take on what the critics of Community 
Boards mediation most fear - -  the individualization and internalization of 
problems and disputes. They have "psychologized or moralized" exactly 
what the Merry-Milner authors claim should remain political. 
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Bush and Folger acknowledge several important points, consistent with 
views expressed in this review: Mediation is pluralistic and, in essence, no one 
taxonomy can fully capture the varieties of visions and practices that inform it. 
Second, they acknowledge that mediation literature and practice abound with 
differences and inconsistencies in descriptive and prescriptive propositions. 
Third, the current patterns of practice in most mediation emphasize practical 
problem solving and settlements over other goals of social justice, promotion 
of equality or "the improvement of human character." 

The authors honestly and forthrightly state their goals. They offer their 
"Transformation Story" in a hope of redirecting mediation practice toward 
"engendering moral growth and transformation of human character toward 
both greater strength and greater compassion" (I 9 . 27). They believe these 
goals are "sounder, more coherent and more justifiable" than other media- 
tion ideologies or justifications. 

How then can someone who, like the current reviewer, supports use of 
mediation for the creation of more human compassion, understanding, and 
moral decision making, find herself so critical of this effort? In part, any seri- 
ous reading of the other books considered in this review makes clear that 
mediation does not necessarily fit into one small, neat little box. If the Kolb 
and Associates and Merry and Milner authors have shown us anything, it is 
that mediation is deeply contextual and, when situated in different environ- 
ments and institutions, it will perform different social tasks. Bush and Folger 
attempt a metaolevel explanation for mediation that simply will not work. 
Transformative mediation is a concept that is both vague and, at the same 
time, presumptuous; it is insensitive to social conditions and - -  dare I say? 
- -  too ethnocentric to reach all mediations. One can imagine the mediators 
profiled in When Talk Works engaging in a dialogue with Bush and Folger, 
questioning their descriptions of mediation desiderata. Do William Hobgood 
(in labor grievances) or Lawrence Susskind (in environmental siting cases), 
or Eric Green (in business disputes) see their goals as indiv idual  moral  
character development in the cases they mediate? 

Bush and Folger argue that mediation is uniquely adapted to engage 
individuals in moral growth and change, and that human growth is, after all, 
more important than material wealth (see p. 30). They posit that solving 
problems will not change the world so only by changing people (to focus 
more on their  moral potential  than their  appetites) will we achieve a 
"better world" 

Bush and Folger's book, though an interesting effort, exposes the diffi- 
culties of articulating what "transformative mediation" should be. What goals 
should any process serve? From what to what are we seeking to transform 
people? Who are the "we's" that preside over this transformation? Though I 
support the basic precepts of building party competence (empowerment) 
and mutual understanding across difference (recognition and empathy), 
Bush and Folger's descriptions of these processes reveal that their model is 
no less manipulative or content-based than the problem-solving model they 
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critique. Their claim for "process neutrality" seems potentially more danger- 
ous for the almost New Age-human potential movement-religious fervor 
which seems to inspire it. If conflict is the mat6riel of mediation, why 
should process always trump outcome? Why is individual growth process 
privileged over other processes? In mediation, isn't relationship process as 
important as individual process? And also, can't relationships of people to 
their conflict be changed in mediation, without necessarily changing the 
relationship between the people (e.g., in divorce mediation)? 

If we cannot clearly articulate what it is we are transforming, how can 
we evaluate what we have done? In an interesting correspondence in the 
Shonholtz description of Community Boards mediation and Bush and Fol- 
ger's stated goals, both sets of mediators suggest that agreements and settle- 
ments should not be the only measure of success; rather, success can be 
judged by whether the parties have come to some new understandings or 
learning about themselves and the other disputants. While I agree that too 
much evaluative research is focused exclusively on settlement rates, one 
wonders how one could go to a mediation and learn absolutely nothing 
about oneself or the other? In short, does a more "human transformation" 
goal conveniently avoid evaluation measures? 

At the same time that Bush and Folger are vague about standards for 
measuring their own model of mediation, they are remarkably judgmental 
and conclusionary about what they say about other models of mediation. 
They argue that problem-solving mediation inevitably leads to over-directive 
practices by mediators (a theme echoed in both other books) but the empiri- 
cal support for this claim is very weak and supported by mostly anecdotal 
observations and selected stories. How does this jibe with the stories told by 
Community Boards critics that, in fact, too much time is spent on expressing 
feelings (empowerment and recognition) and not enough on settling cases 
or solving community and group problems? That Bush and Folger should cri- 
tique mediators for globalizing and narrowly diagnosing problems seems 
highly ironic, given their own globalizing and conclusionary statements 
about mediation practice with little empirical rigor. They suggest, somewhat 
naively, that problem-solving mediators have an "interest" in conflict resolu- 
tion and mediation (p. 70) and then seem to ignore the fact that their own 
transformative mediators will also have agendas and interests that may not 
be the parties' own. 

Both the most interesting and the most infuriating chapter of the Bush 
and Folger book is Chapter Four, where the authors attempt to set out and 
define their transformative model. Here they specify what they are seeking 
to achieve m a strengthening of the self - -  an increase in human capability 
and capacity to deal with life and its problems by reaching out to and under- 
standing others. Like Ray Shonholtz, Bush and Folger invest conflict, as an 
ideology, with the power of individual, as well as social, change. Conflict 
provides an opportunity for growth, rather than something we should fear. 
The goal of mediation becomes not solving problems, but transforming indi- 
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viduals for moral growth toward being more "responsive, confident and car- 
ing" individuals (p. 83). 

Why have Bush and Folger shifted the focus entirely away from the 
group or community to the individual? In conflict resolution, isn't the rela- 
tionship often the key unit of analysis, standing between the individual and 
group process? On pages 85-91, the authors provide a useful catalogue of 
how empowerment and recognition can be articulated. They assert, how- 
ever, that empowerment "is independent of any particular outcome of the 
mediation" (p. 87). How anyone could feel empowered if they did not get at 
least some of what they needed or expected from a mediation seems a bit 
much to ask. Similarly, if recognition is the achievement of understanding of 
the other, one wonders whether there are never limits on mediation: Should 
we have tried to understand Hitler? 

In their attempt to distinguish transformative mediation from directive 
problem solving, the authors exhort mediators not to frame issues and pre- 
maturely diagnose problems. But at the same time, they encourage media- 
tors to facilitate perspect ive taking by "reframing, reinterpret ing and 
translating.. . to make the parties more intelligible to each other" (p. 101). 
Thus, seemingly without realizing it, the authors have created a model 
which simply relocates the directiveness of mediators; instead of solving the 
problem, they will orchestrate the conununication. 

In two case studies, the authors attempt to illustrate how their interven- 
tions in a transformative mode would contrast with the much criticized 
problem-solving method. Unlike the useful mediator interventions I gleaned 
from When Talk Works, this reader could find nothing new in the mediator 
strategies suggested (with the possible exception that it may be important to 
talk about the past, in order to encourage recognition and understanding, a 
countercultural mediation strategy and one that is responsive to feminist cri- 
tiques of mediation (GriUo 1990). Perhaps other readers will find new tech- 
niques here. 7 

Finally, in the authors' attempt to redefine neutrality as "keeping the 
outcome in the parties' hands" (this is n e w t ,  one does wonder what, if any- 
thing, is the mediator responsible for? All three of these books do, in fact, 
generally sidestep issues about mediator responsibility or accountability. 
Only those few mediators who speak to us directly about this issue through 
the Kolb and Associates profiles inform us about how we should be judged. 
Bush and Folger urge mediators to be more passive with respect to outcome 
(advice that would be useful, in some contexts, for the more directive and 
controlling mediators, but one wonders how Frances Butler and Linda Col- 
burn would make use of this advice in the institutional settings in which 
they serve), but perhaps more aggressive when it comes to empowerment 
and recognition. 

Why is one form of intervention "better" than another? In rather simplis- 
tic terms, the authors conclude that their vision of transformative mediation is 
informed by Relational Values (better) and Problem Solving is informed by 
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Individualist Values (worse)?  In their  efforts to attach their  approach to a 
larger weltanschauung, Bush and Folger serve up (pp. 229-259) a simplistic 
and polarized philosophy derived from combinations of New Age aphorisms 
("forging compassionate strength,' "organic worldview") and feminist (GiUi- 
gan's [1982] "mature human morality") and critical legal theory (anti-market- 
p lace  aspirations).  The  pe r s i s t ence  of  a dualistic and polar ized  v iew of  
wor ldv iews  makes me w o n d e r  w h e t h e r  such media tors  can escape  the 
"either-or" thinking that must be transcended for artful mediation practice. 

T r a n s f o r m a t i o n  o f  W h a t ?  C a n  W e  ( S h o u l d  W e ? )  
A s k  M e d i a t i o n  t o  D o  M o r e  t h a n  S e t t l e  D i s p u t e s ?  

As one  w h o  has often advocated some form of  "transformative" mediation, 
my critique of  Bush and Folger may seem unduly harsh. After reading these 
books, one  is still left wi th  the question - -  mediation for what? Is mediation 
in tended to do anything more  than help facilitate solutions to disputes or  
problems? Both the Kolb and Associates and Merry-MiMer volumes suggest 
we  have c rea ted  a my tho logy  and false expec ta t ions  for  media t ion  as a 
process, while Bush and Folger urge mediators to choose  a "paradigm shift" 
by "aiming higher" in mediation practice. 

I p ropose  a reconciliation here  by suggesting that "transformative medi- 
ation" is possible (and indeed desirable) - -  but  only if we  define our  terms 
more  clearly, state our  goals more  modestly and inclusively, and remain sensi- 
tive to the social and political situations and institutions in which  we  do our  
work. Mediation does, after all, occur  in a material world, wi th  parties w h o  
seek particular ends and mediators w h o  must make a living, as well as live 
out  their  theoret ical  and political fantasies. Transformative mediat ion can 
occur  anywhere,  but  is it less likely in particular settings, just as some med- 
ical delivery systems may limit the provision of  medical care? 

In short, transformative mediation, like all processes, must be contextu- 
alized. No process can do all things, or  any one  thing for all people.  History 
is replete with too many examples of processes being distorted to accom- 
plish particular substantive and political ends (Germany's legal system dur- 
ing Hitler's regime and mediat ion during Mao's regime) for us to ask too 
much  of  any process. 

These books reveal the richness of our practices and suggest some prob- 
lems we need to work on (disparities be tween  what  we say we do and what  
we  actually do, overdirectedness,  overly instrumentalist evaluations of  out- 
comes and perhaps some grandiosity of  claims of our collective usefulness). 
Yet these books (even the overly strident Bush and Folger volume and the crit- 
ical essays in Merry and Milner) suggest new strategies and interventions and 
midcourse corrections for some of these problems. I would invite over-direc- 
tive problem solvers to read Bush and Folger not  to urge a substitution of  
method,  but  to become more serf-critical of the distortions of  any process and 
to consider other  techniques (open-ended questions, empathy training, etc.). 
Similarly, I would ask anyone w h o  has sought to solve aU of the problems of a 
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community,  organization, or  public housing project  through an internal griev- 
ance system to read Merry and Milner to learn that conflict resolution alone is 
not enough to forge organizational culture into a peaceable  kingdom or deal 
with scarce resources to satisfy human needs and wants. There must  be  some 
commi tment  to broader  social and human  purposes.  

Nevertheless,  I persist  in trying to do my  o w n  form of  transformative 
media t ion  (and I think o thers  should cont inue  to do so as well). For me,  
mediat ion is t ransformative because  it is educational.  At its best, w e  learn 
about  o the r  people ,  o the r  ways  to conceptua l ize  p rob lems ,  ways to turn  
crises into opportunit ies ,  creative n e w  ways to resolve complex  issues and 
interact wi th  each other. And w e  learn about  ourselves and, perhaps ,  n e w  
ways to negotiate our  next  problem.  But mediat ion has not  solved racial and 
class inequalities in the world  (nei ther  has anything else so far), nor  the vio- 
lence in Bosnia, nor  the food shortage in Somalia, nor  the drug trafficking in 
Colombia  and on the streets of  our  inner cities. Mediation cannot  t ransform 
all peop le  - -  nei ther  can intensive therapy. So w e  mus t  consider  wha t  w e  
can realistically do. 

If  media t ion  is t ransformative because  it is educational ,  then  we  can  
read these books  to teach and examine ourselves and consider  w h e t h e r  our  
theories, ideologies, paradigms and pract ices need  to be  revised in light of  a 
first generat ion of  "thick descriptions" and evaluations of  our  work.  Are w e  
working to t ransform ourselves into a n e w  profession, or  are w e  really work- 
ing to e m p o w e r  part ies and assist t hem in developing their  o w n  skills for 
p r o b l e m  so lv ing  a n d  m u t u a l  h u m a n  u n d e r s t a n d i n g ?  Have  w e  l e a r n e d  
enough  about  our  limitations and the contexts  in which  w e  work  so that w e  
do not  do ha rm by  doing ei ther  too m u c h  or  not  enough? What  can a court-  
based mediator, subject  to set t lement-based statistical evaluations, transform? 
What  can an environmental  media tor  in a siting or reg-neg dispute accom- 
plish? Should w e  be  unlimited in wha t  w e  do or  should our  "transforma- 
t ions" be  b o u n d e d  by  rules or  rout ines  of  p rac t ice  for  p ro t ec t i on  of  our  
clients, as well  as ourselves? 

Like Lawrence Susskind, I cont inue  to think of  mediat ion as an impor-  
tant democra t ic  process.  At its best, it allows part ies to talk directly to each  
o ther  and arrive at solutions to p rob lems  that would  not  be  possible in o ther  
fora. At its worst ,  it recapitulates the p o w e r  inequalities of  our  society and 
achieves unfair results for parties w h o  don ' t  k n o w  wha t  h a p p e n e d  to t h e m  
or w h o m  to blame. 

All three of  these  books  suggest that mediat ion has b e c o m e  almost  as 
variable as the o ther  human  processes  it was  designed to replace  or supple- 
ment .  These  books  should cause us to ask under  wha t  condit ions do we  do 
our  work,  and under  wha t  condit ions can w e  do be t te r  work.  The grandiose 
claims made  on  behal f  of  mediat ion have had to be  more  modes t ly  stated as 
the analyses and evaluations of  our  work  have demons t ra ted  that  part ies  do 
not  always share the  t ransformat ive  visions of  the  media to rs  - -  t hey  just 
wan t  their  p rob lems  solved? 
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I do w a n t  t o  suggest, however,  that the t ime is also r ipe for n e w  con- 
ceptualizations and theoretical  at tent ion to the role of  mediat ion in our  soci- 
ety. Mediat ion is not  only  a s u p p l e m e n t  to cour t  p rocesses  or  a locus of  
c o m m u n i t y  action; it also opera tes  in many  different places w h e r e  peop l e  
interact  wi th  each o ther  (such as in families or  the workplace) ,  as well  as 
wi th  the  government ,  corporat ions,  and o ther  institutions. Mediation may be  
a n e w  site o f  personal ,  as well  as political, interaction. As an "intermediate" 
p rocess  opera t ing at the  boundar ies  of  o ther  m o r e  formal  or  personal  sys- 
tems,  w e  may  learn abou t  n e w  kinds of  communica t ion ,  h u m a n  interaction 
and p rob l em solving that  may challenge, transform, and supp lemen t  - -  as 
well  as supplant  - -  older  ways of  confl ict  resolution and political change. 

NOTES 

The author would like to thank Howard Gadlin and J. William Breslin for their helpful comments 
and suggestions. 

1. I am, like many of the authors represented in these books, a theorist, researcher, and prac- 
titioner in the field. 

2. Most of these efforts at categorization owe their initial cuts to the dichotomous and some- 
what polarized role and task conceptions of ~bargainers" vs. therapeutic models initially described 
by Sllbey and Merry (1986). As a practicing mediator who draws from an eclectic set of strategies, 
as well as tactics, I have often found these attempts at typologies somewhat rigid and simplistic 
and directly contradictory to the flexibility and art of mediation intervention activities. 

3. See Schon (1983) for an excellent elaboration of professional practice routines in a number  
of different professions. 

4. I can't resist expressing my personal admiration for all of the mediators profiled, whatever 
particular differences I might have with their professional interventions. The Susskind essay, in 
particular, revealed to me the dark side of the academy. Critical and analytic disciplines have their 
virtues but they can paralyze those who must act and create, rather than criticize. All of the pro- 
filed mediators are leading pro-active lives in which they are seeking, for different but related rea- 
sons, to make the world a better place, no matter how imperfect their practices. This is a very 
important contribution, and those approaching this work from more critical traditions (like many 
of the critics in the Merry and Milner volume) would do well to ask whose  contributions are 
greater - -  the activists or the critics? 

5. I thank Gary Bellow for an, as always, insightful observation, based on our similar experi- 
ences in local courts in two widely different cities. 

6. As I discuss further later, I should disclose that the authors include me in a small group of 
those who  have articulated the goals of the transformative model. I do not disclaim this attribu- 
tion, but it is a partial description of my own work and I do not necessarily endorse the descrip- 
tion of transformative mediation provided by Bush and Folger. 

7. I feel compelled to add that I probably did not see anything new here because I do not see 
facilitating empathetic communication as ~new" or  separate from problem-solving mediation. For 
me, the authors have set up a false dichotomy. Some use communication techniques instrumen- 
tally to solve the problem, and their mediations would be indistinguishable to the observer from 
Bush and Folger's; others more explicitly focus on communication and human empathy as an end 
itself, but by doing so may facilitate a solution arrived at by the parties - -  the differences may not 
be so easy to observe. I disagree heartily with the authors' analysis (pp. I08-112) that these two 
models are so different they cannot be integrated. 

8. As one of the originators of the "problem-solving" framework (Menkel-Meadow 1984), I 
find this characterization somewhat  bizarre, tt was precisely because of my relational approach to 
negotiation that I suggested one can only effectively solve problems by considering, taking 
account of, and caring about ~the others ~ in negotiation. 

9. Procedural  research  tells us that  part ies  may of ten seek different  things than  the 
researchers or  dispute resolvers think they value (Tyler and Lind 1986). 
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